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I. INTRODUCTION

From the afternoon of September 29,2021 through the morning of September 30, 2021, a large
yachtnamed Endless Summer was anchored in Kailua Bay on the island of Hawaii. Upon
receiving reports of extensive coral damage in the vicinity of the Endless Summer’s anchor and
chain, staff members from the Division of Aquatic Resources [“DAR”] and the Division of
Boating and Ocean Recreation [“DOBOR”], along with an officer from the Division of
Conservation and Resources Enforcement [“DOCARE”], visited the site to speak with the
captain of the yacht and inspect for any damage to the underlying reef. DAR divers observed
Endless Summer’s anchor chain causing extensive damage to the reef. When the captain and
crew were informed of the situation, Endless Summer immediately pulled anchor and moved to
deeper water to reduce the likelihood of further damage to the reef.

On October 1, 2021, DAR staff members returned to the anchorage site to conduct a full
assessment of the damage to the reef. Coral and live rock damage was surveyed systematically
using transect tape, photographs, 50cm scale bars, sketches, and a visual census. The DAR team
documented extensive damage to the reef, including 578 coral colonies and two specimens of
live rock. DAR’s Final Report is attached as Exhibit A.!

DAR recommends that the Board of Land and Natural Resources [“Board”] approve the
proposed administrative penalty of $261,281.37 to compensate the State of Hawaii for damage to
natural resources on public lands and the cost of investigation regarding the anchoring incident.

II. FACTUAL BACKGROUND
A. Endless Summer

Endless Summer is a 164-foot (50-meter) grey yacht built in 2017 and weighing approximately
500 tons. At the time of the incident, Endless Summer was captained by Anthony Hodgson
[“HODGSON™]. Endless Summeris owned by 2G Vessel Owner Limited and registered in the
Cayman Islands with IMO number 9727948. A copy of Anthony Hodgson’s Application for
Temporary Mooring Permit containing this information is attached as Exhibit B.2

B. The September 29-30, 2021 incident

On September 29, 2021, at approximately 17:00, DOBOR agent Tania Taitano [“TAITANO”]
texted DAR Aquatic Biologist Nikki Smith [“SMITH”] informing her that a large yacht named
Endless Summer was anchored in Kailua Bay. TAITANO informed SMITH that the Atlantis
Adventures submarine company had traversed past Endless Summer’s anchor earlier in the day
and had observed extensive coral damage to the underlying coral reef caused by the anchor.

! Endless Summer Anchor Damage: Multi-agency response andinjury assessment, Kailua Bay Fisheries
Management Area, Division of Aquatic Resources, September2021.

2 Application of Anthony Hodgson for Temporary Mooring Permit, Division of Boatingand Ocean Recreation, dated
9/29/2021 (personal information redacted)
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On September 30, 2021 at approximately 06:30, DAR Aquatic Biologist Chris Teague
[“TEAGUE”] drove to Kailua Bay to take photos of Endless Summer and pinpoint the vessel’s
exact location. TEAGUE assembled a team of DAR Kona staff members for a reconnaissance
mission and contacted TAITANO to enlist support from DOBOR. After discussion, they decided
a combined team from DAR, DOBOR, and DOCARE would launch DAR’s research vessel to
inspect the damaged area and talk to the captainand crew.

At approximately 09:30 that morning, TEAGUE met with DAR Kona staff members Ashley
Pugh [“PUGH”] and Nate Hayes [“HAYES”], DOCARE officer Matt Gutierrez
[“GUTIERREZ”], and DOBOR staff member Bono Hauanio [“HAUANIO”] at Honokohau
Harbor to prepare gear, coordinate a response, and launch DAR’s research vessel.

At approximately 10:00, the team arrived in Kailua Bay where Endless Summer was still
anchored. HAUANIO drove the DAR vessel to the bow of Endless Summer and dropped PUGH
and TEAGUE into the water. PUGH and TEAGUE wore SCUBA gear. HAYES recorded the
GPS coordinates of the vessel, and Officer GUTIERREZ boarded Endless Summer to speak with
the captain and crew about the situation.

PUGH and TEAGUE descended into the water, following Endless Summer’s anchor chainto a
depth of approximately 26 meters (85 feet) where the anchor chain met the seafloor. The divers
observed the chain lying across and scraping a large colony of Porites lobata coral. The chain
extended along the seafloor, and the divers observed the chain wrapped around several smaller
coral colonies and lying across a large area of coral reef. The divers observed the anchor chain
cinching and demolishing multiple colonies of coral as the chain pulled and tightened from the
vessel’s movement at the surface.

PUGH and TEAGUE followed the anchor chain westward into deeper water. They observed the
chain lying over approximately 20 additional meters of live coral before the substrate turned into
a mixture of sand and cobble. The anchor was located in this region at the end of the chain ata
depth of approximately 29 meters (95 feet).

When PUGH and TEAGUE resurfaced and boarded the DAR vessel, the team decided the best
course of action would be for Endless Summer to immediately pull anchor and move into deeper
water so as not to cause further damage to the reef. At approximately 12:00, Endless Summer
pulled anchor and relocated.

C. Ecological assessments of habitat damage

On October 1,2021, DAR staff members TEAGUE, HAYES, and PUGH returned to the
anchorage site to conduct a full biological assessment of the damage caused by Endless
Summer’s anchor and anchor chain. DAR staff member Nikki Smith captained the DAR vessel.
The DAR team documented the damage systematically using transect tape, sketches,
photographs, 50cm scale bars, and by conducting a visual census. TEAGUE provided a sketch of
the area while PUGH and HAYES photographed as much of the damage as possible, using the
50cm scale bars for reference. After the sketch and photographs were complete, all three team
members conducted a visual census of all damaged corals and live rock. For each instance of
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damage, the divers recorded the species, the size of the breakage, and the size of the affected
colony.

The damaged area contained a high level of coral coverage. The three dominant species of coral
in the area were Porites lobata (lobe coral), Porites compressa (finger coral), and Porites
monticulosa (plate-and-knob coral). The divers observed three other species of coral in the area
in lower densities: Pocillopora meandrina (cauliflower coral), Pavona varians (corrugated
coral), and Montipora capitata (rice coral). The affected areameasured 36 meters in length and
21 meters at its widest point. The divers observed the heaviest damage at the center of the site,
south of the sand patch.

The DAR team documented numerous instances of damage including single point breakages,
patches of flattened coral beds, abrasions from the scraping of the anchor chain, and dislodged
clusters of coral colonies. Many of the dislodged P. lobata colonies had been overturned with the
live coral tissue facing downwards. Much of the observed damage resulted in a substantial
alteration to the structural complexity of the reef in the impacted area. In total, the DAR team
documented 578 coral colonies and two specimens of live rock that were damaged, and the team
gave detailed counts for each coral species and its size class.

On October 5,2021, TEAGUE, SMITH, HAYES, and PUGH traveled back to the damage site to
attempt to upright and stabilize as many coral fragments and dislodged colonies as possible. The
divers focused on righting the largest colonies first, and then stabilized smaller dislodged coral
fragments by wedging them into bare areas within the surrounding reef. While the divers did not
keep a precise tally of the number of corals stabilized in this way, they estimated that they
stabilized hundreds of individual coral fragments and dozens of moderate to large-sized coral
colonies.

III. LEGAL AUTHORITY FOR ENFORCEMENT
A. Statutory and regulatory protection of stony coral and live rock

Stony coral and live rock are protected by Hawaii Administrative Rules (“HAR”) Title 13,
Chapter 95, Sections 70 and 71.

In relevant part, HAR § 13-95-70(a)(1) states that “it is unlawful for any person to take, break, or
damage any stony coral.” The rules further define “stony coral” as “any invertebrate species
belonging to the Order Scleractinia, characterized by having a hard, calcareous skeleton, that are
native to the Hawaiian islands.” HAR § 13-95-1. “Break” means “to hit with, or to apply
sufficient force to reduce to smaller pieces or to crack without actually separating into pieces.”
Id. “Damage” means “to scrape, smother, poison, or otherwise cause any physical or
physiological harm to the living portion of a stony coral or live rock.” Id.

Under HAR § 13-95-71(a)(1), “itis [also] unlawful for any person to take, break, or damage any
liverock.” “Live rock” is defined as “any natural hard substrate to which marine life is visibly
attached or affixed.” HAR § 13-95-1.
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B. Administrative fines authorized for violations of HAR Title 13, Chapter 95

Section 187A-12.5(c), Hawaii Revised Statutes [“HRS”] provides the administrative penalties
for violations relating to aquatic resources,’ including HAR §§ 13-95-70 and 71 (stony coral and
live rock), as follows:

(1) For a first violation, a fine of not more than $1,000;

(2) For a second violation within five years of a previous violation, a fine of not
more than $2,000; and

(3) For athird or subsequent violation within five years of the last violation, a
fine of not more than $3,000.

Section 187A-12.5(e), HRS, also provides that “[i]n addition to subsection (c), a fine of up to
$1,000 may be levied for each specimen of all other aquatic life taken, killed, or injured in
violation of subtitle 5 of title 12 or any rule adopted thereunder.” The definition of “aquatic life
includes coral as well as all the sessile plant and animal species that are attached to live rock.
See HRS §187A-1.

2

Under HAR § 13-95-2(b)(4), for colonial stony corals such as the colonies damaged in the
anchoring event, per-specimen fines may be imposed on the basis of each damaged “head” or
“colony” that s less than one square meter in surface area, and for a colony greater than one
square meter in surface area, each square meter of colony surface area and any fraction
remaining constitutes an additional “specimen.”

Under HAR § 13-95-2(b)(5), for live rocks, per specimen fines may be imposed on the basis of
each individual live rock or, if the violation involves greater than one square meter of bottom
area, each square meter of live rock.

Additionally, HRS § 187A-12.5(a) authorizes the Board “to recover administrative fees and costs
... or payment for damages or for the cost to correct damages resulting from a violation of” the
statutes and rules pertaining to aquatic resources.

IV.  APPLICATION OF LAW AND RECOMMENDED FINE

A. Maximum authorized fines

HRS § 187A-12.5 authorizes an administrative fine of $1,000 for a first-time stony coral damage
violation, as well as an additional $1,000 per coral specimen injured.

3 Section 187A-12.5(b), HRS, specifically addresses violations involving threatened or endangered species.
Subsection(c)covers “all other violations.”
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Given the count of 578 coral colony specimens damaged by Endless Summer’s anchoring, the
maximum administrative fine authorized for stony coral damage would be $579,000.4

HRS § 187A-12.5 authorizes an administrative fine of $1,000 for a first-time live rock damage
violation, as well as an additional $1,000 per live rock specimen injured.

Given the two specimens of damaged live rock, the maximum authorized administrative fine for
live rock damage would be $3,000.5

HRS §187A-12.5 further authorizes the Board to assess administrative fees and costs, including
attorneys’ fees relating to a violation of stony coral and live rock protection rules.

B. Factors to be considered in assessing fines

The Board has broad discretion in assessing administrative fines for a natural resource violation.
Some of the factors that the Board may take into consideration include the value of the resource
damaged, costs for the State to investigate and process the violation, level of damages to the
public for whom the State holds a public trust of the resource involved, extent of the
respondent’s cooperation, and voluntary actions taken by the respondent to mitigate or avoid
damages.®

1. Applicable Violations

HODGSON and 2G Vessel Owner Limited violated HAR § 13-95-70(a)(1) (damage to stony
corals) by causing the anchor and anchor chain of Endless Summer to break or damage stony
coral by deploying them into the reef ecosystem in the Kailua Bay Fisheries Management Area.

HODGSON and 2G Vessel Owner Limited violated HAR § 13-95-71(a)(1) (damage to live rock)
by causing the anchor and anchor chain of Endless Summer to break or damage live rock by
deploying them into the reef ecosystem in the Kailua Bay Fisheries Management Area.

2. Resource Value

The patch of reef where the Endless Summer anchored exists within the Kailua Bay Fisheries
Management Area, island of Hawaii. DAR utilizes a set of stony coral and live rock penalty
matrices to standardize coral reef and live rock damage valuations based on coral morphology,
size, rarity, benthic structure, benthic species composition, and location within a managed area.
See Exhibit C.7 These matrices provide a comparable, but more detailed, categorization of
stony coral values compared to the coral value table included in the Administrative Penalty

4$1,000 for the violation (damaging coral)+$578,000 for 578 damaged specimens = $579,000. See HRS §187A-
12.5(c)and(e).

3$1,000 forthe violation (damaging live rock) +$2,000 for 2 damaged specimens =$3,000. See HRS § 187A-
12.5(c)and(e).

¢ See HAW. ADMIN. R. §13-1-70

" Exhibit C, Coral Penalty Matrices. These coraland live rock penalty matrices were created by DAR coralreef
biologists with expertise in Hawaiian coralandlive rock ecosystems, and thematrices have beenused by DAR and
the BLNR in previous enforcementactions.
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Guidelines adopted by the Board on July 22,2009. They also add live rock values, which were
notincluded in the 2009 Penalty Guidelines. Based on these updated matrices, the value of the
damaged resources is as follows:

Stony Coral (each colony constitutes a specimen)

Digiform, non-rare

Poritescompressa 5—10cm 14 colonies x $75 = $1,050
10-20cm 68 colonies x $150 = $10,200
20—-40cm 26 colonies x $300 = $7,800
40-80cm 4 coloniesx $600 = $2,400
80—-160cm 8 coloniesx $1,000 = $8,000
160+cm 27(54)8 coloniesx $1,000 = $54,000

Subtotal P. compressa: $83,450
Platelike, non-rare

Porites monticulosa 10—-20cm 1 colonyx $150 = $150
20-40cm 3 colonies x $300 = $900
160+cm 2(4)° colonies x $1,000 = $4,000

Subtotal P. monticulosa: $5,050

Massive, non-rare
Poriteslobata 0.1-5cm 26 colonies x $30 = $780

5—10cm 38 colonies x $60 = $2,280
10-20cm 75 colonies x $150 = $11,250
20—-40cm 170 colonies x $300 = $51,000
40-80cm 84 coloniesx $750 = $63,000
80—-160cm 14 coloniesx $1,000 = $14,000
160+cm 10(20)1°coloniesx $1,000 = $20,000
Subtotal P. lobata: $162,310
Branching, non-rare
Pocillopora meandrina0.1 —5cm 2 colonies x $35 = $70
10—-20cm 1 colonyx $150 = $150
Subtotal P. meandrina $220
Encrusting, non-rare
Parona varians 0.1-5cm  1colonyx$15 = $15
5—10cm 1 colony x $30 = $30
Subtotal P. varians $45

8 UnderHAR §13-95-2(b)(4), fora colony greater than onesquare meter in surface area, each square meter of
colony surfacearea andany fraction remaining constitute anadditional specimen. DAR Kona recordedtwo coral
colonies that exceeded onemeterin area. Therefore, under HAR § 13-95-2(b)(4), these 27 colonies constitute 54
specimens andincur anadditional $27,000 in penalties.

? SeeNote 9, supra.

10 SeeNote 9, supra.
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Montipora capitata 0.1 —5cm___ 3 coloniesx $15 = $45
Subtotal M. capitata $45

Total Stony Coral Value (based on count of 578 colonies): $251,120

Live Rock (each square meter constitutes a specimen)

Reef Turf/Cyanobacteria 0.19 m? (1 specimen) x $60 per specimen!! = $60
Reef CCA — Encrusting 0.03 m2 (1 specimen) x $800 per specimen = $800
Subtotal Live Rock: $860

Total Live Rock Value (based on count of 2 specimens): $860

TOTAL STONY CORAL VALUE + LIVE ROCK VALUE: $251,980.00

3. Costs of the investigation itself

DAR staff spent a total of 118 hours conducting surveys, overseeing emergency restoration
activities, entering data, analyzing data, and preparing the DAR Impact Assessment Report for a
total cost of $3,999.37. DAR incurred costs of $3,120 for boat use, $162 for fuel, and $170 for
SCUBA tanks. DAR staff in Honolulu spent 5 days preparing the submittal for this incident at a
rate of $290 per day, totaling $1,450. The total value of this staff time and administrative costs
was therefore estimated as $8,901.37 as shown in Table 1, below.

Table 1. Staff time and costs for the Endless Summer assessments.

Unit Rate Total
DAR Investigation 86 Hours S 32.16* $2,766.08
DAR Report 32 Hours S 38.54%* $1,233.29
Boat 3 Days $1,040.00 $3,120.00
Fuel 36 Gallons S 4.50 S 162.00
SCUBATanks 20 Tanks S 8.50 S 170.00
DAR Submittal 5 Days S 290.00 $1,450.00
Total S 8,901.37

* Average hourly rate (rounded to the nearest cent) based on actual costs

Accordingly, the total administrative cost incurred by the Department in investigating and
processing this incident was $8,901.37.

! See Exhibit C — Coral Penalty Matrices. Pursuant to the Live Rock Penalty Matrix, damaged live rock within a
Fisheries Management Area (FMA) carries a fineof $60 if the live rock was reefcovered in cyanobacteria or turf
algae and $800 if the live rock wasreefcovered in encrusting crustose coralline algae (CCA).
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4. Respondent’s Cooperation and Voluntary Mitigative Actions

DAR is unaware of any cooperative or mitigative actions by HODGSON or 2G Vessel Owner
Limited in relation to the Endless Summer anchoring incident.

C. Recommended fines and costs

The Board has broad discretion in assessing administrative fines for a natural resource violation.
In 2014, the Board adopted an Administrative Sanctions Schedule to facilitate the
standardization of enforcement for violations of aquatic resource laws. This schedule
recommends a $200 fine for the applicable violation and to follow the schedule for each coral
colony damaged. Based on the foregoing considerations, DAR recommends fines of $400 for the
two violations, $251,980.00 for the value of the resource, and administrative costs in the amount
of $8,901.37 for a total assessment of $261,281.37, as shown in Table 2, below. This figure
reflects a conservative estimate of the amount required to compensate the State for the damage to
natural resources on public lands and the administrative costs.

Table 2. Summary of fines and costs.

Category of Fines and Costs Amount
Fines for Violations $400
Fines Based on Resource Value $251,980.00
Administrative Costs $8,901.37
TOTAL $261,281.37
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V. RECOMMENDATIONS

1. That the Board find that Anthony Hodgson and 2G Vessel Owner Limited violated HAR
§§13-95-70 and -71 by anchoring their vessel, Endless Summer, on coral reef on
September 29-30, 2021 and damaged approximately 578 coral colonies and two
specimens of live rock; and

2. That the Board assess an administrative fine of $252,380.00 and administrative costs in
the amount of $8,901.37 for a total assessment of $261,281.37 against Anthony Hodgson
and 2G Vessel Owner Limited to be paid within 60 days of the date of this submittal.

3. Other terms and conditions as prescribed by the Chairperson to serve the best interests of
the State shall be applicable.

4. All recommendations above and terms of the fine schedule or any payment plan shall be
subject to review and approval by the Department of the Attorney General.

Respectfully Submitted,

AT

Brian Neilson, Acting Administrator
Division of Aquatic Resources

APPROVED FOR SUBMITTAL.:

5MQ_CMIL

Suzanne D. Case, Chairperson
Department of Land and Natural Resources
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Endless Summer Report September 2021

Report compiled by:
Chris Teague M.S., DAR Aquatic Biologist
Nicole Smith, DAR Aquatic Biologist
Ashley Pugh M.S., DAR/HCRI Habitat and Fish Monitoring Planner
Nate Hayes, DAR/HCRIHabitat and Fish Monitoring Technician

Response Dates: 30 Sept. 2021; 1 Oct. 2021; 5 Oct. 2021

Team: /[nitial response:
e Chris Teague, Ashley Pugh, Nate Hayes, Matt Gutierrez (DOCARE), Bono Hauanio
(DOBOR)
Follow-up responses:
e Chris Teague, Ashley Pugh, Nate Hayes, Nikki Smith

Location: Inthe waters within the Kailua Bay Fisheries Management Area.
e GPS coordinates: 19.63353°, -155.99929°

Vesselinfo:

Captain/Deck Officer: Anthony Hodgson

Vesselname and port of call: Endless Summer; George Town, CaymanIslands
Vessel description: 164 ft Christensen/Delta yacht; grey hull, white cabin
Vesselowner: 2G Vessel Owner Limited

Attorney Work Product: For DLNR Use Only 1
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Description ofinitial response:

On September 29, 2021 at approximately 1700, Division of Aquatic Resources (DAR) Aguatic Biologist
Nikki Smith received a text message from Division of Boating and Ocean Recreation (DOBOR) harbor
agent Tania Taitano about a large yacht named the Endless Summer that was anchored in Kailua Bay.
Taitanosaid that the Atlantis Adventures submarine company had traversed past the anchor location
earlierin the day and reported extensive coral damage.

At around 0630 on September 30th, DAR Aquatic Biologist Chris Teague drove to the shoreline at Kailua
Bayto scout out the vessel’s exact location and take initial photos. The Endless Summer was still
anchored in the bay at this time (Figures 1 and 2). Teague then called other DAR Kona team members to
assemble a reconnaissance team. Teague also contacted Taitanoto discuss the issue and gather support
from DOBOR. After some discussion, it was decided that a combined team from DAR, DOBOR, andthe
Division of Conservation and Resource Enforcement (DOCARE) would launch DAR’s researchvesselfor
an initial reconnaissance of the damage as soon as possible.

At 0930 that morning, Teague met with DAR Kona staff members Ashley Pugh and Nate Hayes, DOCARE
officer Matt Gutierrez, and DOBOR staff member Bono Hauanio at the DAR office at Honokohau Harbor
to prepare gear, coordinate a response, and launch the boat.

Figure 1: Vessel Endless Summer anchored in Kailua Bay. Photo taken from Kailua Pier.

Attorney Work Product: For DLNR Use Only 2
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Figure 2: Vessel Endless Summer anchored in Kailua Bay. Photo taken from Kailua Pier.

e
A

Figure 3: A) Map of Hawai‘ilsland. Red square indicates the general location of Kailua Bay. B)
Bathymetric map of Kailua Bay showing seafloor structure surrounding the damage site. The red triangle
indicates the Endless Summer’slocation on Sept. 30, 2021.
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At approximately 1000, the recon team arrived in Kailua Bayand approached the vessel, which was still
atanchor in the Bay (Figure 3). Pugh and Teague donned SCUBA gearto gather initial documentation of
any coral damage. Hauanio drove the DAR vessel close to the bow of the Endless Summer and dropped
the divers off. Pugh and Teague descended along the vessel’s anchor chain to a depth of ~26m (85 ft)
where the chain contacted the seafloor. Divers observed a portion of the chain bobbing up and down on
a large (1.5mdiameter) colony of Porites lobata (lobe coral; Figure 4), scraping the living tissue from the
colony. The chain extended along the seafloor and was observed wrapping around several smaller
colonies (Figure 5) and subsequently laying across a large swath of live coral reef. As the divers
descended, they witnessed the section of chain that was wrapped around several colonies cinch tighter
from the pull of the vesselat surface and demolish multiple of these live corals and the invertebrates
living within the reefstructure (video available upon request).

The divers then followed the anchor chain due West into deeper water. The chain draped over roughly
20 meters of live reefbefore the substrate turnedto a mixture of sand and cobble with a few low reef
outcroppings. The anchor was located at the chain’s end in this region at a depth of 29 meters (95 ft;
Figure 6). Additional areas of fresh coral damage (bright white skeletal structure visible; Figure 7) were
observed across a wide swath of reef on either side of the anchor chain.

While Teague and Pugh were underwater, Hayes recorded the GPS coordinates of the vessellocation
and Officer Gutierrez boarded the Endless Summer to speak with the crew about the situation. Once the
divers were back on board the DAR vessel, the response team decided that it would be best for the
Endless Summer to immediately pull anchor and move to a deeper anchorage in order to reduce any
further damage to the reef. The Endless Summer began to pull anchor around 1200, soon after this was
relayed to them.
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